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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE 
SONITPUR AT TEZPUR 

 
  

PRESENT : SRI D. Ullah, A.J.S. 
    ADDITIONAL SESSIONS JUDGE 
    SONITPUR, TEZPUR 
 
 

CRIMINAL APPEAL NO. 8 (S-1) OF 2018 
(Arising out of Sessions Case No.244 of 2016 

 
 

Sri Rahul Das 
S/o Sri Ramesh Das 
Of Vill Goroimari Koibarta Gaon 
P.S.: Tezpur, Sonitpur. …. Appellant 

 
 

     -VERSUS- 
 

(1) State of Assam  
(2) Smti Rimpi Dey 

D/o Sri Gautam Dey 
Vill: Goroimari 
PS: Tezpur,  
Dist.   Sonitpur…….  Opp. Party 
                                         

 
A P P E A R A N C E 

 
For the appellant :    Sri J. Borah,  Advocate 

  

For the Opp. party :   Smti R. Chakravarti, Addl.P.P. 

   
  Date of Argument :  24-04-2018. 

 

 Date of Judgement :  08-05-2018. 

 

J U D G E M E N T 

 

1.     This Criminal Appeal is filed by the appellant/ 

accused Sri Rahul Das under section 374 Cr.P.C. against the 

judgment and order dated 07-02-2018 passed by Smti Munmun B. 
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Sharma, Ld. Asstt. Sessions Judge, Sonitpur, Tezpur in Sessions 

Case No.244/2016 U/s.366 of IPC convicting the accused/appellant 

to suffer Simple Imprisonment for 3½ years and to pay a fine of 

Rs.3,000.00 (Rupees three thousand) only, in default to suffer S.I. 

for another 3 (three) months U/s.366 of IPC.                

                     

2.                   Being highly aggrieved with the said judgment and 

order dated 07-02-2018 passed by the Ld. Asstt. Sessions Judge, 

Sonitpur, Tezpur, the appellant begs to prefer this  appeal on the 

following amongst other grounds :      

GROUNDS: 

i)  The Ld. Asstt. Sessions Judge, Sonitpur, Tezpur has 

erred both in law as well as in facts by convicting the 

appellant/accused U/s.366 of IPC.  

ii) That the Ld. Trial court without material against the 

accused/appellant held guilty U/s.366 of IPC and 

convicted him.  

iii) That the victim being above 18 years of age and the 

accused/appellant a married person having wife and 

child, there is no question of misconception of the fact  

i.e. of promise to marry. It is incredible on the part of 

the Ld. Trial Court to convict the accused/appellant 

U/s.366 of IPC when there is no iota of evidence on 

record to show that the consent was obtained deceitfully 

and the prosecutrix eloped under misconception of fact 

i.e. the appellant is unmarried. Appellant was married 

and father of a child was known to the victim and 

admittedly she went on her own will and volition.  

iv) That the prosecutrix/victim did not blow hot and cold 

at the same time while deposing in the court and did not 

claim that she gave consent and eloped under 

misconception of fact and thereby the prosecutrix is no 

way deposed in the court implicating the appellant 
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U/s.366 of IPC. Hence, the Ld. Trial Court has no reason 

to convict the appellant U/s.366 of IPC.  

v) That the victim in her statement U/s.164 of Cr.P.C. 

the victim unambiguously stated that on 16-8-15 she on 

her own will eloped with the accused. Hence it is wrong 

on the part of the ld. Trial Court to hold that the victim 

was induced to go with the accused after obtaining her 

consent by playing deceit upon her by the accused.  

vi)    That the victim in her statement U/s.164 of Cr.P.C. 

stated that from the day onward she wants Rahul 

(appellant) to be on his road and she shall be on her 

own road and accordingly she married to one Pankaj 

Kakoti of Bebejia, Nagaon. So, it is palpable from her 

statement that she has no complain against the 

accused/appellant and she made no accusation against 

him for the alleged offence. Hence, Ld. Trial Curt has no 

reason to convict the accused U/s.366 of IPC.    

vii)     That the judgment and order passed by the Ld. 

Trial Curt is bad in law and equity and is based on 

surmise, supposition and on conjectures only.  

                                              

Fact of the case 

3.       The fact of the prosecution case is that  on 16-8-2015 at 

about 12:30 p.m. Smti Rimpi Dey, aged 15 years, the daughter of 

the informant went to the house of her friend but she did not return 

till the evening. On enquiry the informant came to know that 

accused Rahul Das has eloped her.  

4.      Although, the Ld. Trial Court framed charges U/s.366/496 

of IPC but ultimately convicted the accused only U/s.366  of IPC.  

and as such the following points is  to be decided :  

               Whether the accused on 16-8-2015 at about 12:30 noon, 

kidnapped (abducted) Smti Rimpi Dey with intent (or 

knowing it to be likely) that she might be compelled to 

marry him against her will or in order (or knowing it to be 
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likely) that she might be forced (or seduced) to illicit 

intercourse with him.   

 

EVIDENCE 

5.                   PW1 Smti Nomita Roy in her evidence has stated that 

the incident happened around a year back. She had gone out for 

work and when she returned in the evening she did not find her 

daughter in her house. She enquired around but could not find her 

and therefore her husband lodged an FIR. After about one week of 

the incident her daughter called her up and informed that the 

accused had taken her. Then they informed police and her daughter 

was recovered.  

6.    In her cross examination she has stated that her 

daughter was studying in Class X at the time of incident. She denied 

the defence suggestion that the accused did not take her daughter. 

She also denied the defence suggestion that her daughter had 

eloped with somebody else and now they have falsely lodged this 

case against the accused.  

7.    PW2 Sri Gautam Dey in his evidence has stated that 

on the day of incident he was at home. At around 1/2 p.m. his 

daughter went out but she did not return home. They asked around 

but could not find her whereabouts and therefore, on the next day 

he lodged the FIR. He has proved the FIR as Ext.1 wherein Ext.1(1) 

is his signature. He further stated that his daughter was studying in 

Class X at that time. The accused had come to their house only 

once.  

8.    In his cross examination he has stated that when he 

left the house his daughter was alone. He knew the accused in 

relation to work. He denied the defence suggestion that his 

daughter had actually eloped with somebody else, however due to 

suspicion they have named the accused.  

9.     PW3 Sri Rimpi Dey in her evidence has stated that 

she had love affair with the accused. On the date of incident the 

accused asked her to accompany him for going somewhere. 
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Therefore, she went out from her house and met him near a friend‟s 

house and went with him. The accused took her to one of his 

friend‟s house at Sessa Bagan and kept her there for two days. After 

that they stayed in the rented house of one of her friends for about 

four days. At that time she came to know that the accused was 

already married and had a child. So, she decided that she would not 

continue with the relation and she called her mother and went back 

to her home. Police sent her for medical examination. Her statement 

was recorded by magistrate. She has proved her statement as Ext.2 

wherein Ext.2(1), 2(2) and 2(3) are her signatures.  

10.     In her cross examination she has stated that she had 

gone with the accused at her own will as she was in love with him. 

She did not inform her family when she went with the accused and 

after about two days she informed her family members. The place 

where they stayed, there were other people living in the same 

house and she was in communication with them. She further stated 

that the accused married her by putting „sindur‟ on her forehead. 

She came back because she came to know that the accused already 

had a wife.  

11.     Some questions were put to this witness by the court 

and in reply the said witness has stated that people told her that 

the accused was already married and when she asked the accused 

he said no and hence she believed that he was unmarried and then 

she went with him believing that he is unmarried. She further stated 

that on the second day of their stay together the accused put 

„sindur‟ on her forehead and she believed that they were married 

and therefore subsequently she stayed with him as husband and 

wife. She further replied to a question that when they were staying 

in her friend‟s place the people there told her that the accused was 

already married and with a child and even her mother told her over 

phone that she had been seen the accused with his child.    

12.    PW4 Sri Pintu Dey in his evidence has stated that the 

accused in touch with his sister through mobile and he objected the 

same. On the next day of the incident when he returned home, he 
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saw that his sister was not at home. Later on, the accused called 

him up and informed that his sister is with him. After around one 

week his sister along with the accused were brought back by police.  

13.    In his cross examination he has stated that after the 

incident his relation with his sister had deteriorated and they were 

not in much communication.  He has not stated before police that 

the accused used to frequently talk to his sister over phone.   

14.     PW5 Sri Bhaba Kanta Das is the investigating officer 

who has narrated various stages of investigation conducted by him. 

After completion of investigation he has submitted the charge sheet 

against the accused U/s.366 of IPC. He has proved the charge sheet 

as Ext.3 wherein Ext.3(1) is his signature.   

  

DISCUSSION, DECISION AND REASONS FOR DECISION 

 

15.            Let me scrutinise the evidence on record to decide as 

to whether the Ld. Assistant Sessions Judge, Sonitpur, Tezpur has 

rightly appreciated the materials on record to come to the findings 

of conviction and sentence.  

16.              PW1 Smti Nomita Roy and PW2 Sri Gautam Dey are 

the mother and father respectively of the victim and they came to 

know about the incident only when they did not find their 

daughter, the victim, in their house. PW4 Sri Pintu Dey is also the 

brother of the victim and he came to know about the incident 

when he returned home and did not find his sister. During his 

evidence he has stated that the accused was in touch with his 

sister through mobile and he objected the same. PW5 Sri Bhaba 

Kanta Das is the investigating officer who has narrated various 

stages of investigation conducted by him. In the instant case the 

only witness who has narrated the whole incident is the victim 

herself, i.e. the PW3. After going through the judgement I find that 

the Ld. Trial Court has come to the conclusion of guilt of the 

accused U/s.366 of IPC on the basis of answers given by the victim 

on the questions put to her by the court. Perusal of deposition of 
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PW3 Smti Rimpi Dey it reveals that after cross-examination by the 

defence, court put three questions to her to which the victim 

answered that people told her that the accused was already 

married and when she asked the accused he said no and hence 

she believed that he was unmarried and then she went with him 

believing that he is unmarried and on that believe she has entered 

into marriage with him. While considering the above answers, Ld. 

Trial Court has not considered the version of the victim i.e. the 

PW3 in her statement U/s.164 of Cr.P.C. as well as her cross-

examination. A statement recorded U/s.161 of Cr.P.C. and U/s.164 

of Cr.P.C. is not evidence but if any witness admits that he or she 

had stated something in statement U/s.164 of Cr.P.C. and if the 

said statement is exhibited by the prosecution, then certainly the 

contents of the statement becomes the version of the said witness. 

In the instant case the PW3 has stated in her evidence that her 

statement was recorded by magistrate and Ext.2 is the said 

statement wherein the Ext.2(1), 2(2) and 2(3) are her signatures. 

If we go through the Ext.2 i.e. the statement of the victim 

recorded U/s.164 of Cr.P.C. we will find that she has stated in her 

said statement that she had wilfully eloped with Rahul Das, the 

accused/petitioner out of her own accord. She has also stated that 

few days ago she came to know that the accused is already having 

wife. She has also stated that although on previous occasion other 

people told her about the same but she had not believed the 

same. She has also stated that she desires the accused to go on 

his way and she is willing to go as per her own choice. The 

prosecution has not contradicted the said version of the PW3 

rather has exhibited the statement recorded U/s.164 of Cr.P.C. as 

Ext.2 and the same becomes part of evidence of the prosecution.  

17.    Similarly, during cross examination, the  PW3  has 

stated that “I had gone with the accused at my own will as I was 

in love with him. I was staying with the accused at my own will.”  

She has also stated in her cross examination that “it is a fact that 

in my statement before magistrate I stated that I went with the 



    Crl.Appeal No.08(S-1) of 18 

 

8 

 

accused on my own will and I realised that I want to pursue my 

education and therefore I came back to my parental home.”   

18.     From the above evidence on record it is seen that the 

PW3 herself stated in her evidence that she went with the accused 

out of her own accord and out of love affair and no force or 

coercion was made to her by the accused. It is also evident from 

the statement of the PW3 that people informed her that the 

accused was a married man but she did not believe the same. The 

evidence should not be scrutinised in a piece-meal basis rather it 

should be scrutinise and appreciate as a whole. If we appreciate 

the evidence of the PW3 as stated in examination in chief, cross 

examination and the statement U/s.164 of Cr.P.C. i.e. the Ext.2 

which is part of her cross examination as well as admission of PW3 

that she had stated before magistrate that she went with the 

accused on her own will and came back to her parental house 

when she realised and wanted to pursue her education, the 

answers given by her to the queries of the court cannot alone be a 

ground to come to a conclusion of guilt of the accused that he had 

kidnapped her.  

19.    Upon consideration of the above oral and 

documentary evidence available on record I am of the opinion that 

the Ld. Trial Court has wrongly come to the conclusion of guilt of 

the accused/appellant for the offence U/s.366 of IPC for which he 

was convicted and sentenced.        

       

                    O  R  D  E  R 

 

20.                        In the result, the appeal is allowed on contest. The 

Order of conviction and sentence dated 07-02-2018, passed by Ld. 

Assistant Sessions Judge, Sonitpur, Tezpur, in Sessions Case No.244 

of 2016, is set aside.  

21.       The parties shall bear their own cost.                                                                             

22.            Send back the case record of Sessions Case No.244 

of 2016, case diary and G.R. Case No.2193/15 to the Court of          
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Ld. Assistant Sessions Judge, Sonitpur, Tezpur along with a copy of 

this judgment.  

23.        The appeal is disposed of on contest.                                           

  

24.             Given under my hand and seal of this court on this 

8th day of  May, 2018.                                                                           

 

 

 

        ( D. Ullah ) 
      Additional Sessions Judge, 
               Sonitpur, Tezpur.   
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